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“What does it mean: to win? What can we gain? To win means to be the winner on the stage at the end of the game. We may gain respect and honour which also benefits the community the winner adheres to”.

(J. Huizinga: Homo Ludens)

Abstract

The European integration is possibly one of the most successful efforts of interstate cooperation ever. Much of the efficiency and consistency of Community law and the progress of the whole ‘European Project’ however is due to the persistent and bold interpretation as well as the so-called ‘activist’ approach of the most independent Community body: the European Court of Justice.
 At the same time the success of the jurisdiction of the ECJ depended to a large extent on the willingness of the Member States’ courts to request preliminary rulings and to enforce the essence enshrined therein. The history of the judicial formation of EC law is that of ‘taming national courts’ on the one hand, and delivering firm and dogmatic rulings on questions of law on the other. Today,
 it is unperceivable what stage of integration the European Union would have reached without the pertinacious activity of the Court - on occasions its rulings have been severe, and even surprising, nevertheless always foreshadowing development toward the common goal: an ever closer union.

1. The ECJ: a major player in forming EC law

At the time of the foundation of the European Communities the newly created legal entities were considered to be a more or less traditional framework for international cooperation. Thus, the underlying Treaties were also regarded as a source of international law, with all the traditionally conceived consequences of public international law. There was a strange dichotomy characterizing the approach of the Member States themselves: on the one hand they strived to achieve an audacious economic aim (the common market), on the other hand they were insistent on preserving ‘their sovereign rights’ from the Community Institutions, depending on their prevailing interests. The Treaties themselves did not include all the principles and rules necessary for the proper and efficient functioning of the European Communities therefore it was up to the ECJ to establish them. We might ponder on the question, why the principles regarding the very nature of EC law have not always been elaborated by the actual decision-making bodies of the EC. The answer is simple: in the every-day ‘tug of war’ of the Communities, it was the ECJ that had the least to lose
 by its actions and no external scrutiny of its decisions; thus, being - in my view - the most independent Institution of the Community it was in the most favourable position to fulfil this task.

2. The principle of direct effect

One of the most important and innovative rulings of the ECJ was given in the renown Van Gend en Loos case (NV Algemene Transport-en Expeditie Onderneeming van Gend & Loos v. Tariefcommissie C-26/62). The Claimant, van Gend & Loos asserted that the Respondent raised the customs of a given substance imported by the Claimant by way of reclassification thereof into an existing, but different, more expensive customs category. In the Claimant’s view, this constituted a breach of Art 12 EEC Treaty (which prohibited the introduction of new customs or equivalent fees, as well as increasing the already existing customs and fees by the Member States).
 

The Dutch government claimed that there is no legal basis for delivering a preliminary ruling
 in the first place, as the case concerns the application of the EEC Treaty in conjunction with the Dutch constitutional act. Therefore the ECJ has no competence in the case, as it has no competence to determine whether the provisions of the EEC Treaty are paramount to the Dutch laws or not.
 The ECJ however declared that it has no competence in prescribing for what reasons a national court may seek preliminary rulings, whereas it is up to the national judge to determine whether the interpretation of the EEC Treaty is indispensable for adjudicating the underlying case or not. As the question itself regards the interpretation of the Treaty, the competence of the ECJ is established.  

According to the reasoning of the ECJ the Treaty is more than a mere international agreement, as the Member States have limited their sovereign rights in certain fields by transferring powers to the Community Institutions creating thereby a new, sui generis body of law. As the provisions of the Treaty are directly applicable, there is no need for the Member States to transpose them into domestic law; that means the Treaty provisions penetrate the national legal systems automatically. Further, the fact that the ECJ was established to ensure the uniform interpretation of the Treaty entails that the provisions thereof are meant to be called upon before national courts. The inclusion of Art 234 (Art 177) into the EC Treaty would have been pointless, had it not intended Community law to be potentially relevant in cases brought before the national courts by private persons. As the Treaty preamble also refers to the ‘peoples’ of the Member States it gives rise to rights and obligations of not only the Member States, but their citizens as well. With this, the Court established the principle of direct effect of EC law, enabling private persons to claim rights based directly on EC law before their respective national courts. 

Of course, not all provisions have direct effect - it would be impossible to determine the Member States’ obligation and the private persons’ rights in view of a vague, generally worded article, further, this would also go against the principle of uniform application of EC law. (Further on, we shall see that this concern did not prevent the Court from delivering inconsistent rulings, risking even uncertainty of interpretation and divergence in the application of EC law.) For the above reason, in order to ensure uniformity of application and clarity of interpretation the ECJ also established the conditions of direct effect - the provision in question must be clear, that is: unambiguously worded, imposing a negative obligation, must be unconditional, containing no reservation on part of a Member State, and not dependent on any national implementation measure. Not only Treaty provisions, but also regulations may most certainly meet these conditions and since regulations are binding in their entirety and directly applicable in all Member States,
 these were also considered to be capable of having direct effect. All in all, the principle enhanced the effectiveness of the enforcement of EC law, as from then on not only the Commission (or other Member States’ acting under Art 227 (Art 170 EEC)), but also the national court judgements initiated by private persons could press Member States toward compliance with EC law. Moreover, it impliedly opened the door to the establishment of the doctrine of supremacy.

3. The doctrine of supremacy

In the Costa v. ENEL case (Flaminio Costa v. ENEL, C-6/64) in its preliminary ruling requested by the Giudice Conciliatore di Milano, the Court took yet another step forward on the road struck out by Van Gend en Loos. The ECJ repeatedly stressed the special nature of EC law, which, in contrast to traditional international agreements constituted an own legal system that became integral part of the Member States’ legal systems,
 and which national courts were therefore bound to apply.
 Also, the Court refers to the transfer of ‘real powers stemming from the limitation of sovereignty’ to the Community Institutions. All this has been already pointed out in Van Gend en Loos. The novelty in the reasoning is that the ‘spirit’ and ‘aims’ of the Treaty make it „impossible for the states (…) to accord precedence to a unilateral and subsequent measure over a legal system accepted by them on the basis of reciprocity”. That means the provisions brought about as an interstate effort should be given more weight, than ‘home, alone’ measures of the Member States. Aside from this, the Treaty provides for a certain procedure by way of which the Member States may apply for derogation from the Treaty. This procedure itself would be meaningless if Member States could, through unilaterally accepted domestic laws rid themselves of their Treaty obligations. Furthermore, „the executive force of Community law cannot vary from one State to another (…) without jeopardizing the attainment of the objectives of the Treaty set out in Article 5 (2) and giving rise to the discrimination prohibited by Article 7.” Article 5 (2) EEC (Art 10 EC) reads: “(Member States) shall abstain from any measure which could jeopardize the attainment of the objectives of this Treaty”. Clearly, no word of supremacy, still, its message is obvious. Based on this, the argument of the ECJ is a pragmatic one aimed at securing the effective and uniform application of EC law. The Court found it better not to fuss over possible constitutional problems and related questions that might arise from the differences in the constitutional systems of the Member States. With the doctrine of supremacy, the ECJ cut short any eventual debate, answered all possible future questions in advance, and solved the problem once and for all. „(T(he law stemming from the Treaty, an independent source of law, could not, because of its special and original nature, be overridden by domestic legal provisions, however framed,
 without (…) the legal basis of the Community itself being called into question.” By conferring sovereign rights and obligations to the Community Institutions (for unlimited time) the Member States have agreed to the permanent limitation of these. Thus, „a subsequent unilateral act incompatible with the concept of the Community cannot prevail”. In practice supremacy entails the primacy of application of EC law over national laws in cases where both EC law and – conflicting – national law appear relevant. EC law therefore renders conflicting national measures inapplicable, and not void
 for in cases where the application of EC law does not arise, the given national measure may and must be applied. 

4. The extensive interpretation of direct effect

In Transports Lesage & Cie SA v. Hauptzollamt Freiburg (C-20/70) the preliminary ruling requested by the Finanzgericht Baden-Württenberg focused on whether decisions and directives may have direct effect, or not.
 By this time it was commonly accepted, that most regulations have direct effect with the exception of so-called ‘frame regulations’. The Respondent referred to the fact that Art 189 EEC (Art 249 EC) itself differentiates between the force of decisions and directives: decisions are binding in their entirety upon those to whom they are addressed, whereas directives are binding as to the result to be achieved, but shall leave to the national authorities the choice of form and methods of reaching these results. The ECJ found that if Community measures other than regulations could not have direct effect, it would be contrary to the rule of binding force of decisions if the persons affected by it would be excluded from invoking them before national courts. Also, the effectiveness (L’effet utile) of the Community measure (be it a regulation or a decision) would be weakened if the Member States’ obligation under Community law could not be called upon. Moreover, this would mean that domestic courts could not consider these an integral part of EC law. Thus, although the executive force of decisions may differ from that of a regulation, this cannot exclude the possibility that it may have the same final result
 as a regulation. The purpose of the ‘preliminary ruling’ is - among others - to determine whether a concrete Community measure may, due to its nature, background and wording be considered to have direct effect in the relation of the addressee (Member State) and third parties. The fact that the date of the entry into force of the decision was enshrined in a directive does not deprive the decision of its binding force; therefore it may have direct effect.

5. Division of competence and the nature of Community measures not listed in Art 189 EEC

The Commission of the EC requested the nullification of the protocol on ERTA (European Road Transport Agreement) in the case C-22/70, Commission v. Council, as it had serious objections to the negotiation procedure preceding the conclusion of the agreement. The Council on the other hand objected that the case was inadmissible, as protocols are not laws as defined in Art 189 EEC (Art 249 EC), therefore these may not be subject to review under Art 173 EEC (Art 230 EC). The ECJ found that Art 173 EEC – according to which it is obliged to review the legality of Council measures – provides for the review of all valid measures brought by the Institutions, as the aim of the review is to ensure compliance with the interpretation and application of the Treaty.
 Therefore measures not listed in Art 189 EEC may not be excluded from the procedure of review and the possibility of nullification. With this, the Court extended its jurisdiction on all Community measures (other than recommendations and opinions which have been expressly excluded by Art 173 EEC). Another important aspect of the case regarded the question of the division of Community and Member State competence. In the absence of concrete provisions the general rules of Community law and the entire Treaty system must be taken into consideration. Whenever Community measures are enacted (however framed) in order to attain certain aims determined in the Treaty, Member States may no longer undertake obligations beyond the Community framework (unilaterally or collectively, with respect to Third Countries) which might in any way affect the validity of these Community measures.
 This means that only the given ‘aim’ must be expressly contained in the Treaty and there is no need for any further authorization for Community legislation.
 In the field covered by the Community measure however Member States are thereon excluded from acting unilaterally or collectively on their own accord, as the given field shall be considered as one falling under exclusive Community competence (principle of ‘exclusivity’ and ‘pre-emption’).
 Thus, the division of competence in its practical realization cannot be derived clearly from the Treaty itself, as it is constantly formed in the dynamic process of integration and the secondary legislation of the Institutions. 

6. The question of direct effect of international agreements

In the ERTA case the ECJ held, that the Community - having legal personality and external competence - may, in order to fulfil Treaty aims enter into respective international agreements when necessary. The question that arose with regard to the present case was the following: do these international agreements only bind the contracting parties (states, international organizations) or do they also give rise to rights evocable by individuals before their respective national courts? With other words, can provisions of international agreements concluded by the Community have direct effect? In the International Fruit Company case (International Fruit Company v. Produktschap voor Groenten en Fruit C-21-24/72) the Court held: “It is also necessary to examine whether the provisions of the General Agreement confer rights on citizens of the Community on which they can rely before the courts in contesting the validity of a Community measure.” In the case at hand, the ECJ found that because of the ‘great flexibility of its provisions’ and the possibilities of derogation the GATT
 was - as Advocate General Mayras put it - not intended to „establish directly applicable rules which the national courts must protect”. On the other hand, in the Kupferberg case (Hauptzollamt Mainz v. Kupferberg, C-104/81) the ECJ found that the free trade agreement between the Community and Portugal contained provisions that met the conditions of direct effect, and indeed the provisions thereof were intended to be directly applicable as well. The Court received much criticism for extending the principle of direct effect to international agreements, as this meant a shift into the terrain of international law where the principle of reciprocity may be distorted by the fact that a Member State may be obliged to enforce the directly effective provisions of the agreement whilst Third Countries need not do so.

7. The possible direct effect of directives

Among other aspects, the Van Duyn case (Van Duyn v. Home Office, C-41/74)
 touched upon the question of the possibility of direct effect of directives. The underlying problem concerned the fact that a great deal of EC measures realizing Community policies took the form of directives. Due to the nature of directives,
 the effectiveness of Community policies faced two dangers: either mis-implementation of the respective directives or even non-implementation thereof
 - which could at the same time undermine the uniform application of EC law. Therefore, the ECJ reasoned „it would be incompatible with the binding effect attributed to a directive by Article 189 to exclude, in principle, the possibility that the obligation which it imposes may be invoked by those concerned. (…) It is necessary to examine in every case, whether the nature, general scheme and wording of the provision in question are capable of having direct effects on the relations between Member States and individuals”. Hereby, the Court seeks to connect the conditions of direct effect established for regulations and decisions to the obviously less precise and clear directives by declaring that the question of direct effect of directives may only be resolved on a case to case basis, and may be determined in case the directive imposes a ‘complete obligation’ on the Member States. This ruling received much criticism as it dissolved the conditions of direct effect, moreover, Member States felt that directives were construed to ensure them more flexibility and that the ECJ was intruding in their sphere of discretion. 

In the case Pubblico Ministero v. Tullio Ratti (C-148/78) the ECJ took a step backward by imposing a substantive limitation to the direct effect of directives: „ [A] Member State which has not adopted the implementing measures required by the directive in the prescribed periods may not rely, as against individuals, on its own failure to perform the obligations which the directive entails” (the so-called estoppel principle). Individuals may rely on the non-implemented measure before national courts, if the „obligation in question is unconditional and sufficiently precise” (in contribution to the term ‘complete obligation’). „(I(t is only at the end of the prescribed period and in the event of the Member State’s default that the directive (…) will be able to have the effects described (…). Until that date the Member States remain free in that field.” Much to the Member States’ satisfaction the differences between regulations and directives were herewith not diminished; as Advocate General Reischl pointed out: „So under no circumstances can one say (…) that directives may also have the content and effects of a regulation; at most directives may produce similar effects.” The ECJ clarified the problem not addressed in Van Duyn, that is, as directives are not directly applicable according to Article 189 EEC (Art 249 EC) and therefore they do not automatically become part of national law, they may only produce effects similar to regulations if the time limit for implementation has elapsed and the Member State has mis-implemented the directive or refrained from implementing it altogether.

The question of possible ‘horizontal effect’ of directives was addressed in Marshall (Marshall v. Southampton and South-West Hampshire Area Health Authority (Teaching) C-152/84). The ECJ discarded this possibility as „Article 189 (…) which constitutes the basis for the possibility of relying on the directive before a national court, exists only in relation to ‘each Member State to which it is addressed’. It follows that a directive may not itself impose obligations on an individual and that a provision of a directive may not be relied upon as such against such a person.” Curiously, this is the only argument the ECJ set forth against the horizontal effect of directives,
 although at the same time the Court upheld in other cases that certain Treaty Articles do have horizontal effect – even if they are exclusively addressed to Member States (see: Defrenne). 

8. Direct effect of Treaty ‘principles’

In the case Gabrielle Defrenne v. Société anonyme belge de navigation aérienne Sabena (C-43/75) the Court went even further in extending the scope of direct effect of Treaty provisions. The Treaty Article in question (Art 119 EEC (Art 141 EC)) lacked the precision and clarity ‘traditionally’ required in EC terms for direct effect. Art 119 EEC, due to which men and women should receive equal pay for equal work was merely considered a principle, and although numerous Community actions were taken in this field,
 the said Article was not imputed to have direct effect. The Court reasoned that “the question of direct effect of Article 119 must be considered in the light of the nature of the principle of equal pay, the aim of this provision and its place in the scheme of the Treaty. (…) (I(t is impossible to put forward an argument against its direct effect based on the use in this article of the word ‘principle’, since, in the language of the Treaty, this term is specifically used in order to indicate the fundamental nature of certain provisions.” The ECJ aimed at avoiding a situation where Member States could avoid implementing such an important ‘core principle’ by simply arguing that principles are too broadly defined to have direct effect, not to mention the fact that Community Institutions had not seemed to be too keen on ensuring compliance of Member States with their Treaty obligations. Moreover, the fact that a provision is addressed to the Member States does not mean that the provision has no direct effect in the absence of implementing measures
 and that interested parties could not rely on them before domestic courts. Apparently, the ECJ was the first to take these so-called principles seriously - as they are, with or without implementing measures, focusing on them as means to reach a certain common Community goal.
 On the other hand, there is not much novelty in the reasoning of the ECJ why ‘principles’ less clear should have direct effect, other than a functional argument: the ever revisited effet utile of EC law. However, a perhaps unforeseen effect of the ECJ’s move was to risk bringing uncertainty into interpretation and a possible departure from the uniform application of EC law. 

9. Reinforcing supremacy and direct effect

Case 106/77, Amministrazione delle Finanze dello Stato v. Simmenthal SpA
 concerned a preliminary ruling requested by the Pretore on the question whether national courts are bound to apply Community law even when in conflict with subsequently promulgated national law, or on the contrary, they are obliged to turn to the respective constitutional court for nullification of the piece of conflicting national law and wait until this has been domestically settled before applying the relevant provisions of EC law. The Pretore also referred to a recent decision of the Italian Constitutional Court, which declared that all such cases of conflict shall be submitted to the Constitutional Court for the latter to determine unconstitutionality of the respective national provisions. On a closer look, the question thus concerned the nature of direct applicability of EC provisions. The ECJ found that direct applicability means that the provisions of EC law must be applied entirely and uniformly throughout the Member States for the whole length of time these are in force. That is, „in accordance with the principle of precedence of Community law, the relationship between provisions of the Treaty and directly applicable measures of the institutions (…) and the national law of the Member States (…) is such that those provisions and measures not only by their entry into force render automatically inapplicable any conflicting provision of current national law but (…) also preclude the valid adoption of new legislative measures to the extent to which they would be incompatible with Community provisions.
 Indeed any recognition that national legislative measures (…) incompatible with the provisions of Community law had any legal effect would amount to a corresponding denial of the effectiveness of obligations undertaken unconditionally and irrevocably by Member States
 (…) and would thus imperil the very foundations of the Community”. Consequently, “every national court must apply Community law in its entirety and protect rights which the latter confers on individuals and must accordingly set aside (…) (conflicting national law) whether prior or subsequent to the Community rule. (…) [I]t is not necessary for the court to request or await the prior setting aside of such (a conflicting) provision by legislative or other constitutional means”. Herewith the ECJ repeatedly disregarded the constitutional background of the Member States to ensure the effective judicial enforcement of supremacy and direct effect of EC law.

Conclusion

We may easily observe that the more or less consistent jurisdiction of the ECJ has developed the principles of supremacy and direct effect always in the view of ensuring the effectiveness of EC law through a very pragmatic way of reasoning. It has chosen not to engage into deliberations regarding Member States’ constitutional systems
 – with the probable preconception that these are much to diverse to handle – and rather established not only the supremacy of EC law, but the supremacy of its own jurisdiction over any other concurring jurisdiction.
 Although this might seem harsh for national legislators and judiciaries, the ECJ (and the supranational concept) certainly saved EC law and idea of integration from dying off as inefficient. The Court of Justice, by providing a solid
 ‘judge-made’ doctrinal basis
 fermented the subsequent development of Community law and led the project of European integration to success.
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� Hereinafter also referred to as ECJ.


� In the present paper I shall explore only the case-law of the early stage of integration that forms the basis for the nature of EC law.


� Members of the Council of Ministers are naturally pursuing their respective Member States’ interests, which are often in conflict with that of the other Member States and sometimes with integration itself, also, the Council of Ministers is - no wonder – often perceived as the defender of the sovereignty of Member States. Ministers are keen on being reappointed in their home states: they have to make up for the trust of the voters. The European Parliament on the other hand has had much less decision-making power to influence the formation of EC law. Most importantly, the European Council had not taken on the form we know it today, and the modification of the Treaties took place rather slowly and speeded up only in the last decade.


� In the present paper I have arbitrarily selected only a few of the Court rulings which I have found most relevant in marking the formation of the nature of EC law.


� The so-called ‘stand-still’ clause.


� Art 234 EC (Art 177 EEC).


� It is interesting to see, that at that time the Member State argues: it is not up to the Court to determine the relationship between EC law and domestic law. Obviously the Dutch government was mistaken! The doctrine of supremacy followed in only 2 years.


� Art 249 EC (Art 189 EEC).


� Direct applicability.


� Direct effect.


� Note: not even by constitutional provisions!


� The term ‘supremacy’ is therefore misleading and is better described as ‘primacy’. For an excellent distinction between supremacy and primacy, see: Ruling of the Spanish Constitutional Court on the compatibility of the Treaty establishing a Constitution for Europe with the Spanish Constitution, DTC 1/2004 on the 13th December, 2004.


� The case regarded Council Decision of 13 May 1965 (on the harmonisation of competition rules in the field of transport) read together with Council Directive 11 April 1967 (on the harmonisation of VAT rules of the Member States).


� See Advocate General Reischl’s opinion on Ratti, later on.


� Art 164 EEC (Art 220 EC).


� See also: Art 5 EEC (Art 10 EC).


� These may be based on Art 94 EC (Art 100 EEC) or Art 308 EC (Art 235 EEC) anyway - when appropriate. See: : J. H. H. Weiler: The Constitution of Europe – do the new clothes have an emperor? And other essays on European integration, Cambridge University Press (1999) 174-175 p.


� On exclusivity and pre-emption see: Weiler (1999) 172-174 p. 


� General Agreement on Tariffs and Trade.


� The case concerned a Dutch national that was refused leave by UK authorities as she intended to take up work in the Church of Scientology deemed ‘socially harmful’ by the British Government, although the practices of the Church were never prohibited under UK law. The ECJ ruled in favour of the UK on grounds of public policy as a possible exception from freedom of movement, but later changed course and came up with a stricter interpretation of public policy and Member State discretion (see: Adoui and Cornuaille v. Belgian State, C-115 & 116/81).


� Art 189 EEC (Art 249 EC): “directives shall be binding as to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods”.


� It is the duty of the Commission to monitor implementation.


� Advocate General Slynn provided further arguments for excluding directives from having horizontal effect: „Such a directive does not have to be notified to the individual and it is only published in the Official Journal (…) – in my view a far too tenous link with the individual concerned to create a legal obligation. (…) To give what is called ‘horizontal effect’ to directives would totally blur the distinction between regulations and directives (…)”. These arguments however were disregarded by the Court.


� Commission recommendation of 20 July 1960; Resolution of the Member States of 30 December 1961; Council Directive 75/117/EEC


� On the other hand the ECJ acknowledges that in some cases a principle can only have direct effect when respective implementing measures have clarified the terms and scope of its application. Speaking of consistency!


� In the present case: social development and improvement of working conditions.


� The underlying case regarded a company claiming reimbursement of veterinary inspection fees it had been charged on the border, where the ECJ found that the fees in question were incompatible with the Treaty.


� Note: already the mere fact that a national legislator should enact national laws in a field which falls under Community competence renders these incompatible and therefore inapplicable.


� Naturally, the obligations undertaken by the Member States bind their respective domestic courts, as these form integral part of the ‘state machinery’.


� Of course, when in need, the ECJ shall make reference to the Member States common constitutional traditions in the course of establishing the human rights profile of EC law. 


� Much to the frustration of national constitutional court judges! (See for example the Bundesverfassungsgericht’s infamous „Solange” judgements, the „Maastricht” judgement and its recent judgement on the European Arrest Warrant).


� And not revisable!


� See diagram on the correlations of the doctrine of supremacy and direct effect of EC law.
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