SUMMA

SOCIETAS DELINQUERE (NON?) POTEST
Gondolatok a jogi személyek biintethetosegérol

Apawm Zsbfia

A jogi személyek biintethetdsége a biintetdjog olyan szegmenséhez tartozik, melynek
egységes megitélése még Eurdpaban sem alakult ki. A cikk egy, a jogi személyek
biintethetéségének egyedi — a tényallast a szabalysértési jogban elhelyez6 — koncep-
cigja bemutatasara vallalkozott, mely a Németorszagban meghonosodott rendszer
sajatossagaira vilagit ra. Az elsé rész a jogszabalyhely kialakulasanak torténeti hat-
terét irja le, ezt koveti a jelenlegi rendszer strukturajanak, a szabalyozas céljanak, a
lehetséges elkdvetdi kornek bemutatasa, illetve a szankcio kiszabasahoz kapcsolodo
eléfeltételek dsszegzése.

A cikk masodik része a jogi személyek biintethetéségének dogmatikai hatterét
¢és a kozvetlen modon valo biintetés alapvetd elméleti és gyakorlati kérdéseit tarja
fel. Ezt koveti az Europai Unio altal a jogegységesités jegyében hozott legfontosabb
jogforrasok ismertetése, majd pedig a Magyarorszagon kialakult koncepcio rovid
bemutatésa.

* % %

MEGFONTOLASOK AZ IGAZMONDAS ERENYEROL
Etikai megvilagitasban

KuMiNETZ Géza

Tanulmanyunkban vizsgaltuk az igazmondas erényét, illetve ellentétét a hazugsa-
got. Témank aktualitasat jogaszok szamara az adja, hogy ez a készség adja foleg a
szolasszabadsag etikai alapjat. E készség nélkiil nem beszélhetiink felelds kozéleti
szereplésrol, nem beszélhetiink kiegyensulyozott tomegtajékoztatasrol.

A hazugsag végeredményben a) az emberi természet ellen van, mivel az ember
igazsagkeres6 lény, b) Isten lényege ellen iranyul, amint azt az {ras tanisitja, c) el-
lenkezik az emberi beszéd természetével, d) a tarsadalom érdeke ellen van (nélkiile
nincs bizalom), ) az embertarsat tévedésbe, és abbdl fakaddan rossz dontésbe vezeti,
ezért f) az emberi méltdsag ellen is van (sérti az embertarsat és magat a hazugot is)
és végiil g) az igazsagossag ellen is iranyul, mivel olyat tagad meg az embertarstdl,
ami megilletné 6t. Ezért az igazlelkiiség és megmutatkozasa akar az életvezetésben,
akar az egyes cselekedetekben és megnyilatkozasokban alapvetd modon ad hirt a
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személy erkolesi értékérdl. Epp ezért az észinteség, vagyis az igazlelkiiség és meg-
nyilatkozasa az igazmondas erénye pragmatikusan is s emberi méltésagunk megor-
zése vegett is jo befektetés, akar rovid-, kozép és hosszitavon egyarant: A bizalom és
az integritas draga kincsiink, melyet konnyi elherdalni, de nehéz visszanyerni. Csak
az igazmondas tisztelete gyarapithatja dket.

* % %

AZ ALLAMI IMMUNITAS TANAT ERINTO
FRISS VALTOZASOK MARGOJARA

Rozsa Daniel

A jelen jegyzetben az allami immunitas tanat befolyasoldé néhany friss fejleményt
mutatunk be — igen vazlatosan — a nemzetkdzi esetjogbol és jogirodalombol. Az al-
lami immunitas klasszikus tanabdl kiindulva szemléltetjiik a nemzetkdzi "imperativ’
normak (jus cogens) és az allami immunitas tana kozott huzodo fesziiltséget egyes, a
strasbourgi Eurdpai Emberi Jogi Birosag esetjogabol vett példakon keresztiil, illetve
egy a hagai Nemzetkozi Birosag altal frissen meghozott dontés kapcsan (amelynek
elézménye az olasz Semmitészék Ferrini-dontése volt). Elemzziik tovabba a iure
imperii-iure gestionis elhatarolas néhany gyakorlati aspektusat a valasztottbirosagi
szerzOdések korében. Ennek keretében a francia Semmitdszéken targyalt Creighton-
eset ¢és a kanadai legf6bb birdi forumot megjart Trudel-iigy szolgal viszonyitasi
pontként. Talan nem idegen a nemzetkozi jogi vonatkozasu tigyek vilagatol sem, ha
szerény kovetkeztetéseinket a ’pozitivista-normativista’ szemlélet zardjelbe téve, a
tarsadalmi realistasokat és az allamok kozotti kontextust is szem el6tt tartva probal-
juk megtenni.

* % %

LEPESEK A LENGYEL REGIONALIS FEJLESZTES RENDSZERENEK
TOKELETESITESE ERDEKEBEN — KISERLET A SZABALYOZAS
ES AZ IGAZGATAS ELEMZESERE

Marcin SZEWCZAK

A lengyel regionalis fejlesztés rendszerének miikodését elemezni mar csak azért is
érdekes és bonyolult feladat, mert maganak a regionalis fejlesztésnek nem létezik
jogszabalyi definicioja. Ennek megfelelden a kozigazgatasi jog kénytelen kozgaz-
dasagtani vagy szociologiai fogalmakat hasznalni. Jelen tanulmany nem a jogtudo-
manyban megtalalhaté egyes meghatarozasok elemzésével foglalkozik, hanem az
egységes jogszabalyi definicio hianyabol adodo 1étezo problémakra kivanja felhivni
a figyelmet. Kiilonosen a lengyel jogalkoté azon modositasi javaslatara fokuszal az
iras, mely segitségével a fejlesztési eljarasokat igencsak lelassito, hatraltato kézbesit-
hetetlen levelek keriilhetnek felszamolasara.
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A lengyel torvénymodositas kapcsan folytatott vizsgalodas soran a szerzo arra a
megallapitasra jut, hogy a regionalis fejlesztés folyamata egyre inkabb decentraliza-
l6dik, hiszen az egyes régiok nem csak dontéshozasi metodusaik, de a dontések meg-
valosithatosaga szempontjabdl is jelentdsen eltérnek egymastol. Mig a kormany — a
koltségvetés kimélése érdekében — arra torekszik, hogy minél tobb regionalis fejlesz-
tési feladatot hatarozzon meg a helyi onkormanyzatok szamara, latnunk kell, hogy ez
a megoldas az dnkormanyzatisag elvével nem feltétleniil all 6sszhangban. A szerzo
arra a megallapitasra jut, hogy a regionalis fejlesztés ligyét nem feltétleniil segiti eld,
ha annak kivitelezésére orszagosan egy meghatarozott modell keriil kidolgozasa.

* % %

A CLASS ACTION (OSZTALYOS KERESET)
ELONYEI ES HATRANYAI

Ubvary Sandor

A nagy szamban felmeriild hasonl6 tényallast és jogkérdést felvonultato tigyek cso-
portos elbiralasanak lehetdsége jelenleg is komoly vita targyat képezi Europaban.
Az eljaras eloképe az amerikai class action, osztalyos kereset, amely eljarasjogi esz-
kozokkel aggregalja a nagyszamu igényt. Tisztaban kell azzal is lenni, hogy ott is
ismertek a csoportos perlekedésnek mas formai, mégis az osztalyos kereset tett szert
a legnagyobb - nem mindig pozitiv értelmii - hirnévre. Most, amikor a polgari el-
jarasjogi kodifikacio tiszta lapot biztosit, lehetdséget kell adni arra, hogy 0jszert
megoldasokat is atgondoljunk, aminek eléfeltétele, hogy az adott jogintézményt rész-
leteiben €s egészében is alapos vizsgalat ald vessiik. A tanulmany arra tesz kisérle-
tet, hogy az elditéletek eloszlatasa végett szamba vegye az amerikai irodalomban ¢és
gyakorlatban eddig felmeriilt elényok és hatranyok rendszerét, hogy ezek megfontolt
meérlegelésével tudjon donteni a jogalkotd: kivan-e tovabbhaladni ezen az Uton és
fontolora venni egy csoportos keresetinditasi lehetdség bevezetéseét.

* % %

THE CZECHOSLOVAKIAN SECTION
OF THE BUDAPEST-VIENNA HIGHWAY
The relationship of the convention in 1947
and the international law servitudes

Gabor HoLLOsI

According to the Parisian peace treaty, Hungary had to pass three villages (Dunac-
suny, Horvatjarfalu and Oroszvar) to Czechoslovakia. The Hungarian-Czechoslova-
kian Border-ordering Committee had two mounts to agree about the punctual details
of the new dividing line and other related questions. The Committee also had to regu-
late the passage traffic because a short, hardly more than 11 kilometers long section
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of the Budapest-Vienna highway was also transferred to Czechoslovakian territory
with the three villages. This agreement was not only published in the final protocol of
the Committee but in a separate convention between the states. The study examines
this convention in the light of the international servitudes and presents its histori-
cal background. The researches were conducted in the contemporary records of the
Border-ordering Committee and in the expired treaties of the Ministry of Foreign
Affairs, which are currently in the possession of the National Archives of Hungary.

* % %

FREE SPEECH NOW
Cass R. SUNSTEIN

For those who believe either that the judiciary should play a limited role in
American government or that the Constitution’s meaning is fixed by the original
understanding of its ratifiers, the First Amendment is a particular embarrassment.
The current state of free speech in America owes a great deal to extremely aggressive
interpretations by the Supreme Court, which has invalidated legislative outcomes on
numerous occasions. These decisions cannot be justified by reference to the original
understanding of the First Amendment. Such decisions also involve a highly intrusive
judicial role in majoritarian politics.

There is some continuity, however, between current practice and the original
understanding, and between current practice and principles of democratic
government. The continuity lies in the distinctive American contribution to the
theory of sovereignty. In England, sovereignty lay with the King. “In the United
States,” as James Madison explained, “the case is altogether different. The People,
not the Government, possess the absolute sovereignty.” The placement of sovereignty
in the people rather than in the government has important implications for freedom
of speech. As Madison understood it, the new conception of sovereignty entailed a
judgment that any “Sedition Act” would be unconstitutional. The power represented
by such an Act ought, “more than any other, to produce universal alarm; because it is
levelled against that right of freely examining public characters and measures, and of
free communication among the people thereon, which has ever been justly deemed
the only effectual guardian of every other right.”

With Madison’s pronouncements in mind, we might think of the American tradition
of free expression as a series of struggles to understand the relationship between this
conception of sovereignty and a system of free speech. The extraordinary protection
now accorded to political speech can well be understood as an elaboration of the
distinctive American understanding of sovereignty.

My goal in this Article is to defend this basic proposition and to evaluate the
current system of free expression in light of it. As we will see, an effort to root
freedom of speech in a conception of popular sovereignty shows that our current
understandings are off the mark. Those understandings misdirect the basic inquiry,
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protect speech that should not be protected, and worst of all, invalidate democratic
efforts to promote the principle of popular sovereignty under current conditions.

* % %

THE PENANCE AS ECCLESIASTICAL SANCTION
OF THE CANONICAL PENAL LAW, WITH A PARTICULAR ATTENTION TO
THE EARLY AND MEDIEVAL EASTERN PENITENTIAL PRACTICE

Szabolcs Anzelm Szurowmi, O.Praem.

The penance (penitentia) has a strong tradition in the history of the religions, which
is particularly true concerning biblical moral convictions. The penance expresses the
reflected rejection of the sin and intends not only to its recompense by virtuous acts,
but also to form a new life with high moral value (habitus) through the returning
to God. It clearly shows that there is no perfectly clear distinction between the sin
and delict (peccatum — delictum) within the content of penance and the content of
penance’s cause; nevertheless we can see similar relation between the penance and
sanction too (penitentia — sanctio). In order to understand the background of the
“ancient tradition” of penance as penal law category — which exists in the West and
also in the East — we should observe the Philokalia which is a unique summarizing
source of the Eastern theological and spiritual tradition.

* % %

SLOW PADDLE STROKES TOWARDS THE CRIMINAL OFFENSE,
OR IDEAS FOR NEW VIOLATION OF THE ACT

Robert Ferenc BELCSAK

The new violation of the Act entered into force 2012th April 15. The new statute
brought significant changes in the administrative law. Despite beneficial changes
(for example: cumulation of heterogeneous liquidation of administrative law,
determination of the administration period, or considerations in relation to the
penalty, etc.) in my opinion the law is bleeding from several wounds. The Act
considered a violation only the small crimes. It violates in the legislative rules, when
pre-specified penalty is assigned to the presumption of dangerousness of society.
The liability regime of Act tightened because it includes a fixed payment and for the
institution of objective liability. The ordinary offenses authority has been under the
Government’s control the structures of the central state administration. This could
compromise the impartial and independent assessment of matters of law. It is not
clear that the person entitled to impose a fine on the spot regarded as the authority.
The legislature introduced community service and increased the fines. I think that
the rules of obturation raises constitutional concernes. The sanctions regime of law
radically tightened. Regulation of the infringement procedure are a lot of problems,
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think for example introduction of the preparatory process or the possibility’s
withdrawal of powers and other technical codification errors. I am worried because
of the slow recriminalization. Having regard to all these in my opinion is that the
relevant legislation slowly will lose autonomy. This means that Hungary will be
trichotome penalty system, because this law approach to criminal law. Gabor Mathé
dr. said that ,,The new Act good base to contemplate to change...”

* % %

CHANGES OF THE REGULATIONS
OF THE TRANSPORTING CONTRACT ACCORDING
TO THE NEW HUNGARIAN CIVIL CODE

Jozsef Zoltan Fazakas

The subject of the essay is to analyze the proposed regulations of the transportation
contract. In my essay I focus on the new aspects of the above mentioned contract,
because the National Assembly of Hungary nowadays discusses the new Hungarian
Civil Code, which will reform the legal thinking of civil law in Hungary.

The essay is actually a part of a great research project about the logistical problems
and this research is carried out as part of the TAMOP-4.2.1.B-10/2/KONV-2010-0001
project with support by the European Union, co-financed by the European Social
Fund. The research wants to find the correct legal and vocational answers of the new
challenges of the 21st century at the subject of transportation and logistics.

In short the proposed new regulations are accordant with the existed regulations
of the Civil Code and the international conventions, but in some cases it reforms
and simplifies them. In many paragraphs the new regulations allude to the general
regulations of the law of contract, especially the law of enterprise. Most points of
the reform are acceptable, but in some cases I disagree with them and the essay
according to my opinion suggests to hold the effective regulations, especially in
the questions of charge, the role of the addressee and the questions of liability. The
essay shows also a lack of the proposed text, which gives no effective authorisation
to the parts of the contracting parties to use other legal forms, acts and laws, just
the proposed Civil Code. The law of transportation, as I mentioned above exists
in different sources of law and the most important part of it are the international
conventions and vocational regulations. If the proposed Civil Code does not care
the special points of the transportation, it will produce some misconceptions in the
commercial life.

To demonstrate the above mentioned statements, the essay is built on three main
points and parts as follows:

— Short introduction of the legal institute of the contract of transportation,
the evolution of it in historical and commercial view, connections with the
different levels of the inner and international law and the commercial life,
the legal sources and the fundamental questions of it in the new Hungarian
Civil Code by the subject.
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— Explain the new regulations by the mode of compare with the effective Civil
Code focusing on the general questions, to conclude the contract, the parties,
the subject of the contract, the rights and commitments of the parties,
questions of liability.

— General statements and summary.

The transportation is one of the basic institute of the commercial life, it works as
the “blood circulation” of the economy. To understand the law and the new regulations
of the transportation is essential for all the entities of the economy and the society.






