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1. Introduction

The academic literature has been already devoted significant endeavors to explore
the extraordinary and unprecedented constitutional implications caused by the global
pandemic, however, more questions have been left open than closed by this discourse
so far.! Although the fact, that several contributions have been published during the
last years from these issues within a relatively short timeframe, we are still at the
initial stage of assessing the constitutional challenges in their entirety and complexity.
The pandemic caused the relativization of several constitutional principles and the
constitutionally acceptable scope of state intervention during such emergencies,’
especially during public health concerns are still to be elaborated. The Covid-related
measures led to the severe limitation of fundamental rights,® the distortion of the
traditional understanding of separation of powers, and the reconsideration of the rule
of law in more respects.
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The impact of these tendencies concerns all segments of constitutional law.
Still, amongst these paramount issues, the conduct of elections constitutes a crucial
consideration since it shall secure the democratic legitimacy of legislation and
governments even despite the particular restrictions.* Several authors have provided
a deeper understanding of individual experiences regarding elections during the
pandemic; however, a complete and systematic analysis is still ahead. After almost
three years have been passed from the beginning of the pandemic, and a significant
number of elections took place during this period affected by the public health concerns,
this may be the time to turn to this general assessment to draw constructive conclusions
for future reference.

Bearing in mind this background, we conceptualize the main models of electoral
policies since the beginning of the pandemic and the effect of the extraordinary
measures on the fundamental electoral principles. On the ground of this analysis we
will outline the main directions of the development, while some alternatives will be
also put forward as regard the perspective of democratic elections during the XXI.
century.

At the beginning of the paper, we outline the international regulatory standards in
the context of elections, focusing in particular on the challenges raised by Covid-19,
and then we will analyse the impact of the Covid-19 on specific areas of electoral law
in terms of regulatory practice.

2. International standards for elections with a special focus on the challenges
of pandemics

A separate dissertation could also be devoted to enumerate of the international
legal documents that lay down the requirements for democratic elections, and to an
interpretation of the precise content of the standards they set. Such a detailed analysis
is beyond the scope of this paper, but it is essential to mention two international
conventions that are crucial for the electoral systems: the International Covenant on
Civil and Political Rights (hereinafter referred to as the ICCPR) and the European
Convention on Human Rights (hereinafter referred to as the ECHR).

The standards set by these international conventions relevant to public health
restrictions can be grouped into three main categories: restrictions on fundamental
rights of major importance for electoral campaigns (assembly, association, freedom
of expression and freedom of the press); the requirement to hold elections at fixed
intervals; and new standards relating to the imposition of conditions on the exercise of
the right to vote.
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The requirements derived from Article 25 of the ICCPR on the right to vote’ are
detailed in the Commentary?® to that article adopted by the United Nations Commission
on Human Rights. Paragraphs 87 and 12* of the Commentary also set out the freedom
of assembly, association, expression, press and movement, so that candidates may
freely disseminate their views and voters may be informed from the programmes of
the candidates and organisations without additional barriers. A great number of public
health measures have constituted recently extraordinary interference with the exercise
of these rights. In most countries, face-to-face campaign assemblies have been banned
or allowed at most with very few participants;’ the freedom of movement of citizens
has been severely restricted; in some countries, restrictions on freedom of the press
or freedom of expression have been also considered in the light of the public health
concerns. The main questions in relation to these measures, under the test developed by
the European Court of Human Rights (ECtHR), are whether, the restriction is provided
for by law; whether the measure has a legitimate aim in a democratic society; and
whether the extent and the specific manner of the restriction meet the requirements of
necessity and proportionality.

The requirement to organise elections at regular intervals is also set out in paragraph
8 of the Commentary' and is also emphasised in Article 3 of Additional Protocol No.
1 to the ECHR." This does not necessarily mean that the intervals between elections
must always be the same, we have seen several early and postponed elections before the
public health emergency. However, the number of these has soared in recent years, with
a particularly striking increase in the number of postponements. The question is always
raised: is it really justified to change the date of the elections in view of the epidemic,
or the main intention is to influence the electoral results in favour of certain political
forces? Of course, those who argue for a change of date always base their arguments

“Every citizen shall have the right and the opportunity, without any of the distinctions mentioned in
article 2 and without unreasonable restrictions:

(a) To take part in the conduct of public affairs, directly or through freely chosen representatives;

(b) To vote and to be elected at genuine periodic elections which shall be by universal and equal
suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the
electors;

(c) To have access, on general terms of equality, to public service in his country.”

¢ The United Nations Commission on Human Rights adopted this document on 12 July 1996.
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on the public health emergency,'? while those who oppose the measure see it as a power
play. A further question is whether, in the event of a postponement, the mandate of the
bodies in power at the time will be extended for the transitional period, or whether a
transitional government of experts or unity will take office, with the limited task of
bridging the period until the next elections?

Restrictions on the right to vote can be extremely varied in the special legal order
entailed by Covid-19. It is necessary to divide the measures at stake here into two,
according to whether their application leads to a de facto exclusion from the right
to vote or whether “just” makes it more difficult to submit votes. The former group
typically includes two types of measures. On the one hand, in some countries, people
infected with Covid-19 have been effectively disenfranchised by being banned from
entering polling stations and no alternative voting arrangements have been developed
for them. In addition, in several countries, travel and other organisational difficulties
prevented citizens living or staying abroad from voting, effectively disenfranchising
this group of voters.

The rules surrounding the casting of ballots have been adapted to the viral situation
in different countries in a number of ways: increasing the number of polling stations;
extending their opening hours; making elections multi-day; a special voting time-frame
for the most vulnerable social groups; keeping distance, wearing masks, disinfecting
hands; requiring own pen from the voters; regular ventilation; setting a maximum age
for members of the electoral commission; encouraging the use of alternative voting
methods (postal, electronic, urn) that do not require personal presence.

In the following, we will examine the broad spectrum of adaptation steps
implemented in different countries.

3. The competing fundamental rights and constitutional values

The different countries have applied various solutions to adapt their electoral regimes to
the unique needs to reduce the disease’s transmission. Before considering the concrete
scale of these measures, those fundamental rights should be enumerated, which may be
concerned by the organization of either legislative or municipal election during public
health concerns. In these situations, one may argue that a constitutional democracy
should be based on elections periodically and foreseeably to secure the legislative
and executive power’s moral legitimacy either on the national and municipal levels.
According to this line of argumentation, the virus’s presence should not mean such
a factor, which may justify the postponement of the elections constitutionally. The
acting political leaders have been elected for a mandate with exact length. Even though
society’s restrictions due to the pandemic caused an extraordinary situation, this
argument has not sufficient weight to extend the terminating mandates. The running
seats’ prorogation should rely on even more serious considerations, such as when the
country is engaged in an armed conflict with external power to protect its sovereignty

12 Hrefna D. GUNNARSDOTTIR —Michael S. SINHA — Sara GERKE— T. MINSSEN: Applying the proportionality
principle to COVID-19 antibody testing. Journal of Law and the Biosciences, Vol. 7, No. 1. (2020) 1-8.
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or territorial integrity. Although the fact, which the significance of constitutional
shortcomings caused by the pandemic is beyond doubt, elections should take place
as expected. Obviously, all available means should be implemented to minimize the
harmful public health consequences.”” Therefore, the procedural rules should be
amended concerning the electoral campaign and the voting itself to comply with the
Covid-related additional requirements.

On the contrary, the holding of elections according to the original schedule may
violate several fundamental rights, especially to the right to a healthy environment
and the highest possible physical and mental health of all persons. Simultaneously
the fairness of the elections might also be questionable in the light of the ordered
restrictions and the unusual procedural regimes determined for the polls."* The main
argument from these three is the primary duty to protect human life’s," and for this
reason, the number of human contacts should be limited with all available tools.
Accordingly, the holding of elections during the pandemic is irresponsible and will
threaten the life and the well-being of several people, especially the older generations.'®
The continuous feedback from the society to its leaders and the rare chance to give the
power into other hands are crucial elements of the democratic framework. However,
these undoubtfully critical values should not prevail over the tangible harms be rising
from the organization of the elections. It is also noteworthy that modern technological
instruments, which may also be utilized in polls, may decrease the number of personal
contacts considerably. Nevertheless, the demanding circumstances are indispensable.
Without a pressing social need, the state should not require its citizens to endanger their
life and physical integrity, and the holding of elections on the due date shall not mean
such a pressing social need.

Apart from this, it is also dubious whether this surrounding with huge fear is
acceptable to make such an important decision, then vesting the power to confident
leaders for some years. Furthermore, the restrictions limited the physical margin of
movement of lots of people. Simultaneously, the spread of reliable information is also
much more difficult due to the lack of necessary technical infrastructure as well as
necessary skills from a vast number of voters, who fall into political apathy. Moreover,
the unusual procedural rules may provide additional opportunities for the interested
stakeholders to foster fraud and manipulate the elections’ outcome with unlawful
means, which is also a risk factor.

In the light of the above arguments, the existing mandates should be extended, or
an interim technocratic government should be established until the end of the virus
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concerns. The related restrictions and elections should be organised within such
circumstances when may express the will of the society democratically.”

The introduced models for treating elections sought proper balances between the
arguments of these two approaches. In the following section, the distortion of certain
electoral principles will be conceptualized, examining the main directions of current
endeavors. Finally, we will assess the long-term consequences of the recent crisis from
an electoral law perspective.

4. Electoral campaign during the pandemic

The exact framework of the right to vote differs remarkably from country to country.
However, the objections, which required the adaptation of the procedural background,
have been a global issue. Therefore, the reflections on these challenges are also
comparable.”® This is particularly valid in the campaign stage since disseminating
political views relied traditionally primarily on rallies based on the participants’
physical presence or door-to-door canvassing. Nevertheless, the virus concerns may
have forced the legislatures to impose a ban on political demonstrations, even during the
direct campaign period, or at least severe limitations have been ordered. For instance,
several countries allowed gatherings for campaign purposes; however, the number
of participants has been strictly limited.” In reality, most of the interested voters
could follow these rallies just from elsewhere via electronic means. Still, the impact
of these demonstrations may have been more significant in countries less equipped
with technical infrastructure than messages conveyed on social media platforms.
Meanwhile, the holding of the even restricted live campaign events contributed to the
population’s comfort sentiments.

Just numerous countries permitted political parties to mobilize their voters via
campaign gatherings. Still, another tendency has also been noteworthy to refer the
whole campaign process to the virtual sphere.® The candidates shared their views via
electronic means, via social media platforms, or videos,?' and the voters also discussed
the raised ideas in such forums.?? Moreover, the electoral offices informed the citizens
of the particular rules and restrictions with the help of technological information
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instruments: via emails, videos, podcasts, or social media posts, like in Australia
or Belize. Also habitual celebrations after the publication of the outcome have been
cancelled for this occasion,” and supporters should have expressed their sentiments
just from home, via electronic social networks. Door-to-door canvassing was allowed
in several countries, like in Georgia,>* with evident public health restrictions, such as
respect of social distancing. However, it may have imposed a ban on such activities also.

Collecting of electronic supporting signatories for candidatures was also allowed
simultaneously or instead of paper-based subscriptions, like in Iceland.?

The spread of virtual platforms and their growing significance in public discourse
have been a widely discussed tendency during the last years; particular circumstances
of recent elections’ just strengthened this. However, these arenas for exchanging
political views are still not regulated in sufficient detail; several concerns have been
raised regarding their operation, the filtering of contents, and the transparency of
their functioning. The European Commission is about to draft a directive from these
matters. The virtualization of the electoral campaign just underlined the urgency of
this demand.*

It has also been reported from several countries, for instance, from Croatia.?” that
due to the unique restrictions, political parties without clear political backgrounds and
a well-established circle of supporters had almost no chance to communicate their
ideas effectively to the society.”® This aspect of Covid-related elections has not been
analysed in-depth, but this would also be an essential task to enact procedural rules
to balance the inequalities derives from the limited access of voters and ensure equal
opportunities for all candidate’s and political parties.

A further notice has been the increase of political apathy: those voters, who have
shown a willingness to ignore the elections and, more broadly, the participation in public
life, decided to refrain from voting due to the quarantine rules and the virus concerns.”
Although the fact that a clear link between the holding of elections and the spread
of the virus has not been proved in any country, the limited public space eliminated
most of those voters from the active members of the democratic community who have
had not any clear and strong political engagement. Apart from this, the chances of
effective political participation were heavily influenced by the financial background of
each citizen, since these resources determine, whether one would be able to optain the
necessary digital skills and equipments to take part in the virtual discussion of public
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matters. As a consequence, certain layers will be cumulatively underrepresented at the
political dialogue, which may increase further the still existing social inequalities.*
The significant experience from Covid-19 in this regard was that an electoral
campaign mostly without physical presence is at least feasible at the moment; however,
the distortive effects are still significant. As supplementary venues of the electoral
campaign with rapidly growing importance, the electronic platforms are not sufficiently
regulated, while may also undermine the equality of all candidates. Furthermore, the
political activity of voters may also be diminished by extraordinary circumstances.

5. The fundamental principles of the right to vote during the public health
emergency

We will detail the Covid-related measures during the following section when the
three main models’ structure will be elaborated. Before this classification, the central
electoral principles will be taken into account; some of them are questioned partly or
totally by the public health concerns.*' The universality of the elections and the vote’s
secrecy has been under pressure, as will be demonstrated accordingly.

5.1. Universal and equal voting rights

The equality of votes has not been dubious during the pandemic, or at least an issue in
this respect has not been attributable to the epidemic. However, as regard universality,
more uncertainties have been experienced.’” The main issue was the treat of Covid-
19-positive and quarantined voters, who are undoubtedly entitled to exercise their
democratic, participative rights; however, their physical presence will mean an undue
risk for the whole electoral staff. One possible direction to solve this issue is the
fostering of electronic and postal voting. Still, only a tiny number of the most developed
countries have the necessary technical infrastructure and electoral staff to introduce
these methods reliably for broader circle of voters.

In certain countries, the Covid-19-positive persons were simply disenfranchised, like
in Belize,* Chile,** or Mali,*> which may be constitutionally justifiable from a public

Matteo Picchio — Raffaella SANTOLINI: The covid-19 pandemic’s effects on voter turnout. European
Journal of Political Economy, Vol. 73. (2022) 108-120.
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ANUAR: Election During COVID-19 Pandemic: Constitutional Perspectives. International Journal of
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BircH — Fernanda BURIL — Nic CHEESEMAN et al.: How to hold elections safely and democratically during
the COVID-19 pandemic. Shape the Future, 2020. https:/tinyurl.com/ndbr4ddb ; Davide CrpuLLo —
Marco Le MogLIE: To vote, or not to vote: on the epidemiological impact of electoral campaigns at the
time of COVID-19. arXiv preprint arXiv, 2103.11753. 2021. https://arxiv.org/pdf/2103.11753.pdf
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health perspective, but relativise seriously the fairness and the legitimacy of the whole
electoral process.* Should we exclude individual citizens from their most important
democratic participative rights based on their current state of health?*” If this is the case,
should we extend this treatment to persons with other infecting diseases also?

More frequently, legislations targeted to implement particular adaptations of
the voting mechanisms with existing solutions and innovations. To set an example,
in certain states, mobile urns were used to collect the votes from infected people.
However, the counting of these papers also constituted a massive risk for the electoral
staff. Therefore, several of them refused to get involved in this task.*® During the
casting of these ballots and counting these votes, special public health measures were
applied: mouth and nose masks, gloves, regular fertilizers, and distance keeping for all
persons concerned.

Apart from these ideas, some countries provided a unique way for symptom-
producing persons to participate in the elections. It was prohibited for Covid-positive or
suspected citizens to show up at the polling station; some countries even criminalized
such behavior, like Jordan.** To secure the transparent and feasible participation of
these people, some countries allowed them also to approach the voting venue with a car,
where they should have travel alone or a maximum with a driver. The vehicle should
have parked close to the voting venue. Some members of the electoral staff provided the
electoral sheet to the infected or quarantined citizen, who filled the sheet and showed
the ballot to the officers, who verified it. Regarding the universality of the voting, this
mechanism may be deemed satisfactory, since all citizens’ real participation is ensured.
However, there are numerous concerns from the perspective of the voting’s secrecy, but
this will be assessed in the following section.

In the Czech Republic, the combination of three alternative methods has been
recommended for infected or quarantined citizens: mobile voting; voting from a
vehicle; or unique polling stations, organised, for instance, in hospitals.*

Another challenge from a universality perspective was to provide the possibility
of voting for people living abroad. To set examples, Ghana*' and Guinea* simply

% Erik AspLUunD et al.: Elections need to be accessible for the ill during COVID-19 to avoid
disenfranchisement. International IDEA, 2020. https:/tinyurl.com/yfmtu2js
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apparently disenfranchised their citizens living in abroad due to the existing travel
restrictions in the countries of their permanent residences.

Suppose universality of the elections is aimed to be maintained. In the case, should
claborate a long-term and safe framework for the voting of those people who have
been infected or quarantined at the moment of the elections. The exact details may
vary from country to country. However, the personal contact should be excluded
or at least minimized between the electoral staff and the Covid-19-infected citizen,
while the voting’s secrecy should also be protected with proper safeguards, as will be
conceptualized in the preceding.

5.2. Direct and secret ballot

The directness of the voting is also untouched by the pandemic. However, secrecy shall
face new challenges due to the unique voting methods and to the complexity of the
electoral system in a traditional election, most of the votes are submitted with the same
technical facilities, special rules are only applied for a narrower, clearly distinguished
group of voters. During the pandemic, even the conventional voting based on physical
presence should be renewed in several respects, fewer people will be allocated to
each voting venue, and certain people, who are at least suspected of being infected
with Covid-19, may vote under extraordinary regimes, which have never experienced
before. In light of these circumstances, some people’s votes may be revealed for others,
especially of those who may be affected by the virus. For the legislation, this constitutes
an additional task to prescribe the requirements of secret voting even during public
health concerns to avoid personal votes. In the previous section, the voting method from
the car has also been rumoured. It may be more worthy of replacing this with electronic
voting without any even distant physical contact between the voter and the citizens.*
However, only some of the most developed countries are ready to receive electronic
votes from the citizens. Several issues are still to be mapped out: how should people
register for electronic voting, and how could we avoid the verification of the reliability
with the maintenance of unanimity for the voter? As the conclusion of this section: in
case of the voting of Covid-19-affected persons, such a regulatory framework should
be developed, which will find a proper balance between the public health concerns and
the secrecy considerations.*

5.3. Various methods to organise elections during the pandemic

The main theoretical challenges have been set, raised by the pandemic to manage
democratic elections. Now we turn to the practices applied to bridge this exceptional

4 See also Anna BARINGER — Michael C. HERRON — Daniel A. SMiTH: Voting by mail and ballot rejection:
Lessons from Florida for elections in the age of the coronavirus. Election Law Journal: Rules, Politics,
and Policy, Vol. 19., No. 3. (2020) 289-320. https:/tinyurl.com/5h6z58k8

4 Richard L. Hasen: Three Pathologies of American Voting Rights Illuminated by the COVID-19
Pandemic, and How to Treat and Cure Them. Election Law Journal: Rules, Politics, and Policy, Vol. 19.,
No. 3. (2020) 263-288. http://doi.org/10.1089/e1j.2020.0646
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period by electoral terms. All countries’ reflections differ to a particular extent; may
classify the vast variety of national models into three main categories. Some states
decided to hold the initially scheduled elections to utilize such forms of elections, where
personal presence and contact are not required. One possible option in this direction is
the development of electronic voting, where people should not meet each other so that
public health concerns may be excluded.” Postal voting has also been used to minimize
human contacts during the electoral process, but the whole election relied only rarely
exclusively on these means.

It was more popular to hold the elections with combined solutions: apart from
maintaining traditional voting, electronic and postal voting were also included in these
systems.*

In several countries, secret voting remained dominant, however, with lots of adapting
measures to meet the unique public health requirements.

Finally, many countries decided to postpone their elections sometimes for a whole
year, to avoid the unwanted consequences of the pandemic.’ In some states, the
postponement was shorter and was not sufficient to prevent the impact of the virus
concerns, while in other cases, the final schedule of the postponed elections is still
pending.*® The opposite solution is to refuse to postpone the elections because all
security protocols are strictly observed until the elections are completed.* However,
another approach is that postponing elections would violate democratic principles and
the principle of popular sovereignty, so the established deadlines for the municipal
elections shall remain in force, despite the pandemic caused by Covid-19.%°

These three main models are known on the ground of those Covid-related solutions,
which the countries of the world have introduced. In the next sections, we will analyse
the details of these approaches more in-depth.

5.4. Enhanced inclusion of electronic and postal voting

During the last years, the significance of electronic and postal voting has constantly
been growing in at least the more developed countries of the world. During the
pandemic, this form of electoral participation was rarely able to manage the whole

4 Peter WoLF: The COVID-19 crisis — A much needed new opportunity for online voting? International
IDEA, 2020. https:/tinyurl.com/zj8ebbxe
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process,” just especially in such cases, when the election was not direct (based on
electors’ participation) or where the postal or electronic voting still had an important
role before the outbreak of the corona crisis.*® For instance, in Ohio, the governor and
Congress decided to postpone the elections from March 17 to April 28 2020. and it was
determined that the primary mode of voting should be the postal one. Only the disabled
persons and the citizens without permanent residence were permitted to vote in person.
The number of polling stations has been reduced remarkably compared to the usual
number of these places.™

Similar solutions were applied in Maryland, wherein one of the congressional
constituencies, interim elections took place in April 2020. The methodology was very
close to the instruments used in Ohio. Postal voting constituted the primary form
of electoral participation, while three constituencies were organised for people with
disabilities and persons without a permanent residence.**

In Bayern, the South-East of Germany, the first round of municipal elections was
based on a combined method: personal and postal voting was also possible. However,
the second round constituted a fully postal election of mitigating the spread of the virus
across the country. This stage of the elections took place on 30-31 March 2021. The
necessary documents were supposed to be sent to the citizens until 15th March 2020.
If, for someone, these documents have not been provided until this date, he/she shall
have registered to the electoral system with his/her identity.>

In the Republic of Ireland, the senatorial elections are organised with an indirect
method when parliamentarians and the members of local councils submit their votes
through postal means. Therefore, no adaptation was necessary to hold these elections
on their original schedule. The former senators, the members of regional and municipal
councils, and the Lower House representatives participated in the polls as they usually
do. Nevertheless, an additional restriction was imposed, which was also present in
numerous other countries.*® The representatives of the media and the candidates should
not have entered into the venues of vote-counting. Instead of this, as a safeguard,
the process was broadcasted and streamed through the different channels of the
media. Owing to this regulation, despite the extra-ordinary circumstances, the whole
community was able to follow the mechanism and to verify its lawfulness.

Direct presidential elections were planned in Poland on May 10, 2020. Still, the
opposition initiated the declaration of a state of emergency, and the postponement of the
elections at least until 60 days will pass after the end of the extraordinary period. The

' Daniel Shu Wei TING — Lawrence CARIN — Victor Dzau — Tien Y. WoNG : Digital technology and
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government rejected this idea allegedly to avoid the strengthening of the opposition.
The Seim, the lower house of the Polish Parliament, passed a bill to extend postal
voting and vest the Seim president with the power to postpone the elections just in
indispensable cases. Moreover, a particular control body under the minister of justice
would have replaced the National Electoral Commission as the main actor responsible
for managing the whole process.” The Senate, which was dominated by the opposition,
used its 30-day term for consideration to set back the government to hold the elections
at the beginning of May. When the government realized this intention, the critical
preparatory steps were made for organizing the polls without senatorial approval, which
entailed lots of criticism even from the civil society. Finally, a compromise has been
concluded: the polls were held de facto on 10th May, but in reality, people submitted
their votes on 28th June with the combination of traditional and postal voting.>®

5.5. Adaptation of the traditional electoral process

The most known sample of the adapted electoral regime is the French municipal
elections, where the first stage of the two-round process was held on 15th March
2020. as originally planned. Staging the elections was criticized heavily by several
commentators, and individual sources also rumored that the government had severe
fears that the postponement will potentially lead to unexpected oppositional successes,
which was the main reason why the rescheduling to a later date was rejected. The
number of participants in campaign events was limited to thousand people; the electoral
staff were obliged to wear mouth and nose masks; the citizens were required to bring
their pens; the polling booths should have been fertilized regularly and sanitizer was
provided for each participant.” These adaptative steps formed part of the special
rules enacted for the Covid-related elections in almost all countries concerned.®® The
willingness to participate was remarkably lower than in the previous similar elections.
However, as usual, despite of the reporting of some illnesses and deaths during the next
days, the overall rate of disease transferring remained almost unchanged. The second
round was organised on 28th June, surrounded by less severe restrictions, but with
similar adaptive elements to prefer carefulness. Similarly to France, the first round of
the parliamentary elections was held in Iran on schedule, while the second round was
moved from April to September 2020.%'

In Wisconsin, the presidential pre-selection of the Democratic Party was supposed
to take place on April 7 2020, but the Democratic governor, Tony Evers, decided
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to postpone the event until June. The Republican Party challenged this decree and
the Supreme Court of Wisconsin found the postponement as unconstitutional since
— according to the Court — the governor overstepped his constitutional margin of
movement. So the pre-selection remained on its original schedule, but the citizens were
asked to keep the social distance, to wear masks during the whole process, and to use
their pen during submitting their votes. These measures were effective: the elections
were reported as wholly safe.

On April 15 2020, South Korea elected parliamentary members with traditional
methods, with necessary supplementary elements. Contrary to France, the in-person
instruments of campaigns were banned, the dissemination of political views was
possible only via electronic means. The duration of the voting was prolonged: more
days stood at the citizens’ disposal to avoid unnecessary personal meetings in the
voting venues. For similar reasons, also increased the number of polling stations, so
fewer people should have visited the same location for this purpose. Apart from this,
the option of postal voting was extended to decrease further in-person contacts. In
the polling booths, and during the whole process, fertilizers were provided, the wear
of masks was mandatory, distance keeping was requested, the body temperature was
checked. At the same time, the counting of votes was broadcasted and streamed in
the media. The elections were manageable despite those concerns, that increased the
indicators of the epidemic remarkably five weeks after the elections. This was not
attributable to the voting, and numerous factors may have been responsible for the
spread of the virus in South Korea.®

One should also enumerate some additional innovative elements of other electoral
regimes with less significance. In Austria, the number of those who shall stay at the
voting station simultaneously was also limited decreasing further the number of masses.
In Bermuda, early voting was possible for older people and those whose Covid-19 test
was positive.®® In Bolivia, the size of polling stations has been extended,** and opened
the windows regularly. In addition to this, special training was held for the electoral
staff from the virus-related public health requirements. The voters were requested to
leave the polling station immediately after submitting their votes. Italy provided two
consecutive days for voters to cast their ballot to reduce the number of citizens who
simultaneously visited the polling stations.%

In Brazil, voters were recommended not to bring children or other companions to
the polling station to reduce the number of persons present in the building. Those who
produced symptoms during the last two weeks before the elections were advised to stay
at home, while Covid positive or suspected persons were allowed to refrain from voting
despite the fact that participation is deemed to be mandatory for all citizens between
ages 18-70 unless a due reason of absence is justified. Training was provided for the
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electoral officers, and did not select persons over 60 to the electoral staff.® In Burkina
Faso, no more than 800 voters shall be assigned to each polling station,” and in reality,
less than 500 people were registered to each venue.*®

It is also worth-contemplating that it was reported from lots of African countries
that the implemented virus-related measures have not been enforced strictly.*

By contrast, in Belarus, where the political leadership denied the existence of the
virus,” the president of the National Electoral Office published recommendations for
the electoral staff. Early voting was also possible, and also prolonged the opening
hours of voting polls to provide broader flexibility for the people. Controversially, the
number of observers were limited: three were allowed to enter each polling station
due to the problematic epidemiological situation. Similar tendencies were perceptible
in Burundi:’' the leaders of the country called for electoral participation without
additional protective measures.”” In the meanwhile, the electoral office recommended
exceptional carefulness for the citizens, and the international observers were expelled
from the country on public health grounds.”

5.6. Postponed and ahead of elections

Many legislative and municipal elections have been postponed during the last months
due to virus concerns.” The reasoning of postponements was various, and the possible
motivations also differed remarkably depending on the exact circumstances. Those
political forces, who had allegedly enhanced popularity around the initially scheduled
date of the elections, always insisted on holding the voting with special safeguards.”
Those parties, which hoped to access more voters highlighted the seriousness of the
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public health situation and argued for the elections’ postponement.” But even in the
case of postponed elections, it is important that the change of voting-date is justified by
a genuine public interest and does not violate the principle of equal electoral rights.”

The exact term of the postponement waries also considerably: in some cases, the
forced delay was just some weeks or some months,” but this was not always sufficient
to avoid the adverse effects of the virus. Some countries decided from a half-year-long”™
and a one-year-long®® postponement.

It was also frequently contested, how should be the country governed and especially
by whom until the staging of the delayed elections.?’ One tangible solution would be to
extend the existing mandates. Still, it was a commonly phrased oppositional argument
that an interim government should be set up with the cooperation of all political
stakeholders to bridge the virus period until the next elections would be feasibly held.®

By contrast, the virus concerns led to several postponed elections® and some early
ones. In Bermuda, where the next election would have been due in 2022, an early
election took place in October 2020, with the justification of achieving more focused
governmental efforts to rebuild the local economy.* In Croatia, the elections moved
forward from the autumn to July 2020; this decision was also surrounded by political
accusations.®

In some cases, a stricter security protocol is established instead of postponing the
election. In this case, the constitutionality of these rules in the context of Covid-19 is
questionable, as a case in Singapore illustrates.®
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6. Long-term consequences of the Covid-19 pandemic to democratic elections

Numerous solutions have been elaborated globally to comply with special public health
requirements during the whole electoral process: some of them have been implemented
in most of the relevant countries. At the same time, certain margin of movement
always left within the hands of national decision-makers despite the inherently similar
challenges. Some of these elements, which are directly linked to the mitigation of the
pandemic, will probably disappear when the virus threat is not as intense as it was
during the last months. However, some tendencies are deemed to remain in our life even
after the pandemic’s termination; at least three of these directions should be highlighted.

Firstly, the inclusion of modern technologies in the electoral process will be extended;
postal and electronic voting will be integrated more cohesively into the procedural legal
framework of elections.?” Apart from this, the role of electronic platforms will increase
further during the collection of signatories, during the campaign period, and after the
results’ announcement, when politicians and their supporters reflect on the outcome,
respectively.®® Before the pandemic, such elements were mostly supplementary except
some countries, but the extraordinary circumstances highlighted their significance and
demonstrated the advantages of these methods.

Secondly, Future electoral frameworks will be probably more flexible and diverse
than the current ones, which are usually grounded on the dominance of traditional
voting based on physical presence.® The crisis showed the importance of alternative
paths and the necessity to adapt the procedural rules to the electoral demands more
efficiently and to the unexpected external challenges. The future elections are supposed
to be more expensive,” For instance, financial issues have already been raised during
the crisis in Bosnia and Herzegovina.”

Thirdly, electoral systems’ response capacity to emergencies should be regulated
with more carefulness either at the constitutional and legislative level.” It was uncertain
whether elections should be held during emergencies. It was also dubious how the
period should be bridged between the original schedules of elections and the date of the
postponed ones. Even if several constitutions explicitly stipulate the way of delaying
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elections, the due reasons of such a step, and the bridging of the interim period, it
quickly turned out that several of these provisions lack a sufficient level of precision.

7. Concluding remarks

When almost four years have been passed from the outbreak of the Covid-19 pandemic,
and the first and most devastating vawes of the epidemic are behind us, we attempted to
provide a cursory glance at the central development observable in the field of electoral
law consequences of the virus concerns. The scale of implemented novelties has probably
not been finalized, but some crucial directions are still identifiable for future references.

The known public health requirements imposed additional responsibility on all
stakeholders from legislations to each citizen to decide whether elections should be held
on schedule or should be postponed; and on keeping the whole electoral process within
the bounds of safety and reliability.”® Due to urgent reflections, the decisions were
based on practical considerations, or actual or alleged political aspirations. However,
the dogmatic aspects of the new challenges of the electoral system have inevitably not
been analysed in depth. After one year of experience, several practical examples have
been seen, and in the light of these points of reference, in our sense, the science of
constitutional law has two main tasks in this field. On the one hand, the Covid-related
elections should be monitored closely. Those conclusions should be drawn, which might
orient legislations and electoral bodies during the preparation of such events amongst
public health requirements. It is still an imaginable perspective that virus concerns
will not disappear wholly in the future. Further epidemics might also appear, so some
aspects of these protocols might remain in electoral regimes. On the other hand, the
latest development entailed the broad applications of such solutions, mostly neglected,
or at least significant fears have been expressed concerning their deeper integration
into the electoral process. The forcing circumstances of the public health emergency
convincingly justified that these instruments are feasible. In light of these changing
attitudes and the well-established technological and social tendencies, their role will
increase further during the following years. Constitutional scholars should identify
the pandemic’s long-term consequences from an electoral law perspective and should
elaborate proposals to the exact framework of post-Covid elections. This contribution
aimed at making some moderate steps to fulfill these two main tasks.
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